SUPREME COURT OF NIGERIA
14TH DECEMBER, 2001. SC. 91/1995
CORAM:- A. G. KARIBI-WHYTE, M. E. OGUNDARE,
S. U. ONU, S. O. UWAIFO, A. O. EJIWUNMI, JJSC.

W.T.EJUETAMI  ............... 1ST DEFENDANT/APPELLANT
AND

MRS. BENEDICTAO. OLAIYA.... PLAINTIFFIRESPONDENT

(Substituted by Order of Court)

A. O. AKABA DEFENDANTIRESPONDENT

APPEALS -Issue- Which was resolved against the appellant -
That was not appealed against before the lower co@annot be
pronounced upon by the Supreme Court (H1)

APPEALS - Leave- To raise a new issueWhere fresh evidence
will be required- Leave will not be granted (H3)

EQUITY - Title - Priority - Belongs to a person with first equity -
But his prior interest may be postponedpon proof of fraud (H7)

EVIDENCE - Pleadings- Documents- Tendered for a different
purpose - Were rightly considered by the Court - In finding delay
against appellant that tendered therAnd it is not even on ground
of delay that the case tailed (H6)

LAND LAW-Equitable interest- Possessor of prior equitable
interest in land Who later secured legal estat@Vill retain the title
- Unless shown to have acted inequitably (H5)

LAND LAW - Sale- Judicial precedent Balance of payment by
person with equitable interestCan be refused by the vendor —
Ajoke’s case does not apply to support the contrary (H4)

LAND LAW - Title - Fraud - Equitable interest That was later
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improved to a legal estateAllegation of fraud was not established
- To warrant setting aside the legal interest (H8)

PLEADINGS - Extraneous matter of delayAlleged to be wrong-
‘fully imported by the court Is unfounded- As the court rightly
considered documents tendered before And it is not even on
ground of delay that the case failed (H 6)

: STATUTES -interpretation- Contract for sale of land Memoran-
dum of sale Should be in writing And must be signed by the party
charged therewith (H 2)

FACTS
The 1st defendant/appellant was a tenant of the defendant/respondent
(landlord), occupying his No. 38 Oba Akran Avenue lkeja. The said
property was sold by the landlord to the plaintiff/respondent who apart
:from the equitable interest he had also took steps and secured legal
estate in respect of the property. Plaintiff filed ~ action to take
possession of the property in dispute. Appellant filed a counter claim
seeking to set aside plaintiffs registered deed of assignment. He sought
‘to establish fraud, illegality and breach of contract against plaintiff and
‘the landlord. This was based on the claim that he has a prior equitable
title as the landlord had agreed to sell the property to him. Appellant
alternatively claimed the sum 0fN150,000.00 being special and general
damages for breach of contract.

The trial high court dismissed the plaintiffs claim and upheld the
appellant’s counter claim save the alternative claim for damages which
was not considered. Plaintiff and the landlord appealed to the Court of
Appeal which found in favour of the plaintiff. That court awarded the
sum of N150,000.00 to appellant against the landlord only, being
‘damages for breach of contract. Dissatisfied, appellant has now
appealed to the Supreme Court.

ISSUES FOR DETERMINATION
“(1) Was the Court of Appeal right in holding that the
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Plaintiff had an equity prior in time having regard to the pleadings
of the parties and the evidence?

(2) The 1st Defendant/Appellant having satisfied the condi-
tions prescribed by the Court of Appeal for acquiring a better right
to call for the legal estate, was the Court of Appeal right in entering
judgment for the plaintiff on the ground that the 1st Defendant/
Respondent has been guilty of delag defence which was not
raised in the pleadings of the adverse parties?

(3) Is the owner of a prior equitable interest not liable to be
postponed to a subsequent equitable interest on account of fraud
whether the same occurred before or after the acquisition of the
prior equitable estate?”

HELD: (Unanimously dismissing the appeal per lead judgment of
EJIWUNMI JSC)

Issue- Which was resolved against the appellant

1. In the context of this appeal it must be restated that the learned trial
judge clearly held that the Appellant failed to prove that there was an E
enforceable contract between him and the Defendant/Respondent.
Now, as the Appellant before this court won before the trial court, it was
the Plaintiff/Respondent who lost before the trial court that appealed to
the court below. Obviously, he wouldn't have needed to appeal against
a point that was resolved in his favour. And the present Appellant
against whom that point was resolved should be the party who should
have appealed to the Court below. That he did not do. The learned
counsel for the PlaintifffRespondent is undoubtedly rightin his submis-
sion that having not appealed on this decision of the trial court, the court
below had no opportunity to consider the decision of the trial court was
right for the court below to arrive at its decision. It must be remembered
that apart from matters which come under section 212 of the 1979
Constitution which relate to disputes between the Federation and a State
or between States, the jurisdiction of the Supreme Court is wholly
appellate. (p. 3500 C)
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Contract of sale of land Memorandum
2. Applying these principles to the provisions of section 5(2) of the Law
Reform Contracts Law, it would seem to me quite clear thatthe ordinary
meaning of its provisions with regard to the requirements of the note or
memorandum in respect of a contract has to be in writing and which
must be signed by the party charged therewith. Itis of course notin doubt
that where the contract has been drawn up between the party and
executed properly, a note or memorandum of that contract would not be
chnecessary. It is necessary also to note that the provisions under
consideration is in pari materia with section 4 of the Statute of Frauds
Act lit’ of England. (p. 3502 C)

Leave- To raise a new issue
D 3. The learned counsel for the Respondent has argued very strongly in
his brief that this is not the kind of case in which such leave ought to be
granted to the Appellant. The premise of his supposition is that the
Appellant would have to, in the circumstances of this case, call fresh
g evidence to which they would also need to call evidence in rebuttal. That
submission is well taken. Having regard to the principle in Akpene v
Barclays Bank of Nigeria (supra), | do not think that this is a proper case
for which leave ought to be granted and | so hold. It follows from all that
| have stated above, that the issue must be resolved against the
F Appellant and it is hereby so resolved. (p. 3504 A)

Sale - Judicial precedent
4. Itis my respectful view that the case of Ajoke v. Oba & Anor (supra)

G Is certainly no authority for the proposition that the vendor of a property
cannot in any circumstances refuse to accept the payment of a buyer
in complete the purchase price for the sale of property which the parties
had agreed would be sold for a certain sum. The case in my view duly
recognized the prior interest of the Plaintiff as against the second

H Defendant. And that as the second Defendant was aware of the interest
of the plaintiff in the property, it is inequitable for him to be allowed to
remain the owner of the property, which was conveyed to him by the 1st
defendant. The plaintiff it was held had a better right to the legal estate.
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Reverting to the instant appeal, | think the court below was right
to have held that the decision in the Ajoke v. Oba & Anor case is not
on all fours with the facts found in the instant appeal. (p. 3509 B)

B

Possessor of prior equitable interest

5. It is manifest from the above statement of the principle that an
equitable mortgagee who has advanced his money without notice of a
prior equitable mortgage may gain priority by getting in the legal estate
unless the circumstances are such as to make it inequitable for him to
do. Applying this principle to the case in hand, the plaintiff/Respondent
was the possessor of an equitable interest in the property in dispute
without notice of the subsequent equitable interest. The plaintiff/
Respondent thereafter obtained legal estate. The legal estate héjhas SC
obtained remains with him unless it can be shown that the Plaintiff/
Respondent acted inequitably in getting in the legal estate. (p. 3510 A)

Pleadings- Extraneous matter of delay E

6. Itis trite law that parties are bound by their pleadings. The letters,
which as | have earlier stated were admittexvidence during the trial.

It is evidence from the pleadings that they were primarily tendered by
the Appellant to prove his own equitable interest in the disputed
property. Though the documents were pleaded and tendered priﬁ1arily
for this purpose, they became available, in any event, for full considera-
tion by the court. A cursory reading of the exhibits portrayed the anxiety
ofthe Defendant/Respondent that the Appellant should comply with his
own side of the bargain. Itis my humble view that the court belowgvas
right to have adverted to the various letters, Exhibit P-U to consider
whether the Appellant had not been guilty of delay in concluding his own
side of the transaction by paying the remaining sum agreed upon for the
sale of the property in dispute. It follows from the observation made
above thatin the context of this appeal, the fact that the Appellant' §lcase
was not upheld by the Court of Appeal cannot be ascribed to the
allegation of “Delay”, That question in my view relates as already
observed to the consideration given by the Court below to whether the
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Appellant had established an equitable estate in the disputed property.
I will therefore for all reasons given above resolve all the questions
raised in respect of the issue against the Appellant. (p. 3511 A/H)

B~. . o g .
Priority - Belongs to a person with first equity
7. Therefore the answer to the question raised in the issue may be put
thus:
“It seems clear from the above rules that it is the general
crule of equity that the person whose equity is attached to the
property first will be entitled to priority over the other. It is also
manifest that the owner of a prior equitable interest may be
postponed if his conduct is inequitable.”
D It would appear also, that the person who is alleging the fraud
has the burden of proving it. The general principle that | have stated
above was considered and decided upon in the House of Lords of
England in Taylor v Russel (supra). (p. 3514 A)
E
Title - Fraud - Equitable interest
8. Having regard to the above, it seems clear that the Court below duly
considered the finding of fraud made against the Plaintiff/Respondent
and that finding was rejected by the court below. The reason given for
F the view of the Court below suggests that, for an allegation of fraud to
h effective set aside the legal interest obtained by the plaintiff/Respond-
ent there must be evidence that he connived or colluded with the
Defendant /Respondent, to the detriment of the interest of the Appel-
G lant. Itis my humble view that the conduct of the Plaintiff/Respondent
ought not | have been held as fraudulent because he took steps to
improve his equitable interestin the property by getting in the legal estate
from the Plaintiff/Respondent. The Appellant, who has the burden of
proving that the conduct of the PlaintifffRespondent was inequitable,
H has not been able to discharge this burden. (p. 3515 B)

NOTABLE POINTS OF INTEREST
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EJIWUNMI JSC

I. Principles governing interpretation of statutes

Onthis point, | think it islesirable to remember some of the established
principles governing the interpretation of the provision of a statute. ghey
are:

(1) that is the intention of the legislature that is being sought i.e. the
intention of the “writer” of the document.

(2) thatthe intention is to be desired from the words of the Act alone and
not from other Sources. C

(3) that the words used are to be given tleetinary and natural sense”

ie. The legislature is to be presumed not to have put a special meaning
on words.

(4) that the court is not concerned with the result of its interpretation: it
is not the court’s province to pronounce on the wisdom or otherwige of
the Act but only to determine its meaning. (see Pearce, Statutory
Interpretation page 13). (p, 3501 H)

OGUNDARE JSC E

2. Question a/priority al/interest does not arise

With respect to their Lordships of the two courts below, the 1st
Defendant having failed to prove the August 1975 contract he pleaded,
could not he said to have any equity. It was never his case that the
several letters F written to him by the 2nd Defendant constitutel the
contract between the two of them. | think the question of priority in
equity does not arise in this case. Plaintiff had some equity by the 1976
contract when he paid his deposit in February 1977, but 1st Defendant
had none as he failed to prove the 1975 contract he relied on. (pg3525
G)
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LEAD JUDGMENT BY EJIWUNMI JSC
F This appeal is against the judgment of the Lagos Division of
the Court of Appeal. The action was commenced by B.O. Olaiya as
the plaintiff. But after his death, this court ordered that the appeal be
continued by the substitution of his wife, Mrs. B.O. Olaiya in place of
G her deceased husband.

The events that culminated in this appeal commenced when
the late B.O. Olaiya instituted proceedings by a writ of summons against
the appellant to take possession of the whole dwelling house situate at
No. 38 Oba Akran Avenue, Ikeja. This was followed by a statement of

H claim. Upon the receipt of these documents, the appellant then filed a
counterclaim. And with the leave of court the appellant amended the
original writ of summons and statement of claim. The appellant also
with leave of court amended his pleadings. The case was eventually
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tried on the basis of the amended writ of summons and pleadings, which
were amended and further amended by the parties. With the close of
pleadings, the parties called evidence in support of their respective
cases.

For the purposes of this judgment, the parties will be referred
to as the appellant, the plaintiff/respondent and the defendant/respon-
dent respectively.

For the consideration of this appeal, | will set out first the claims
and counterclaims of the appellant as follows:

Paragraph 21 C

“(A) An order to set aside the purported deed of assignment
between A O. Akaba and B.O. Olaiya in respect of the property at No.
38 Oba Akran Avenue Ikeja dated 23/1/81 and registered as No. 95 at
page 95 in Volume 1818 of the Lands Registry in the office at Lagos on
the following grounds:

(a) fraud

(b) illegality

(c) breach of contract

(B) The plaintiff having got knowledge of the defendant’s pur-
chase of the property and improvements thereon, induced the vendor
Mr. Akaba to sell the property to him at a higher price and execute a
deed of Assignment in his favour.

(C) And the 1st defendant/counterclaimant claims agalnst the
defendants special damages as follows:

Renovation of Building N10,000.00
Erection of additional structures and offices  N25,000.00
Concrecting of the floor of the backyard as per paid invoice dated 20/

12/78 N8,000.00
Filling of the front yard with earth & Granite levelling as per paid in-
voice dated 7/7/79 N5,000.00

Wall fencing as per paid invoice dated 23/2N$5,000.00
N63,000.00 H
General damages for breach of contract _N87,000.00
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TOTAL N150,000.00

In the alternative, Paragraph 30 below:

“The defendant/counterclaimant says that the purported
assignment of the property to the plaintiff by Mr. Akaba is tainted
with fraud, and illegality, and is therefore null and void and of no
effect whatsoever. And that defendant/counterclaimant maintains
that he is the rightful and lawful assignee of the house subject
matter of this action.”

The claims of the plaintiff/respondent as endorsed on the writ

c of summons are as follows:
“The plaintiff is entitled to the possession of the whole of the dwell-
ing house situate at No. 38 Oba Akran Avenue, lkeja District of
Lagos State, Nigeria which was let to the defendant by the plain-
tiffs predecessor-in-title from month to month under the rent of
D N150.00 which said tenancy was determined by notice to quit,
given by the plaintiff on the 24th day of March, 1981 which said
notice expired on 30th April, 1981 and on the 28th day of May,
1981 the plaintiff did serve on the defendant a notice in writing of
g his intention to apply to recover possession of the said premises (a
duplicate of which notice is hereto annexed) by serving the plain-
tiff personally and that notwithstanding the said notice, the said
defendant refused and/or neglected to deliver up possession of
the said premises and still retains the same. The plaintiffs claim is
Ffor possession and N300.00 for arrears of rent for the months of
March and April, 1981 and mesne profit at the rate of N150.00
per month, being at the rate of the rent of the said premises from
the 1st day of May, 1981 until possession is given up. And interest
cat the rate of 10% per annum from 1st March, 1981 until judg-
ment and thereafter at the rate of 4% per annum until payment”.

From the pleadings and evidence led by the appellant, his case

may be summarised thus:
“It would appear from the evidence that in 1974, the appellant
Hbecame the tenant of the defendant/respondent in the property
owned by the defendant/respondent. In 1975, the appellant claimed
that the defendant/ respondent offered to sell the property to him
for the sum of N50,000.00. It was also part of the agreement that
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payment for the property would not be made until when the deed
of assignment of the property is ready and the defendant/respon-
dent retires from the civil service. The appellant also claimed that
he promised that he would give employment to the defendant/re-
spondent after his retirement. Defendant/respondent W&Séjmy
employed by the appellant in 1978 after he retired from the Civil
Service. Appellant then pleaded that pursuant to the offer made to
him for the purchase of the property, the defendant/respondent
wrote several letters Exhibits P-U, to him. It would appear that as

a result, the appellant paid the sum of N15,000.00 to the defen-
dant/respondent, in the presence of witnesses, towards the pur-
chase of the property. At the time of that payment, appellant claimed that
he promised the defendant/respondent that he would complete the pay-
ment of the outstanding sum of N35,000.00 in two installments. Appel-
lant eventually claimed that he paid the remaining sum of N35,060.00
with cheques in the sums of N5,000.00 and N30,000.00 and dated 4th
December 1979 and 20th December 1979 respectively.”

From the evidence and pleadings of the plaintiff/respondent
his case is that the defendant/respondent made an offer to him E)r the
purchase of property in dispute in August 1976. The transaction con-
cerning the purchase of the property was conducted via letters dated
16th August 1976; 30th August 1976; 3rd September 1976; 26th No-
vember 1976. And that by an Agreement dated 14th November 1976,
it was agreed that the property would be sold to the plaintiff/respon-
dent by the defendant/respondent. Later, a sublease, Exhibit G was
executed in favour of the plaintiff/ respondent, pursuant to the earlier
agreement between the plaintiff/ respondent and the defendant/respon-
dent. The case presented by the defendant/respondent appearsto be :
complete denial that he offered to sell the property to the appellant in
1975 or at any other time. He acknowledged that the appellant was his
tenant, and further stated that the sum of N15,000.00 paid to him was
to defray the obligations of the appellant as his tenant, Exhibits P-U. It
was also in this connection that he wrote to the appellant. The d¢fen-
dant/respondent did not admit that he received the cheques. But there
is evidence on record that he did. The defendant/respondent was how-
ever very categorical that he had since 1976 agreed to sell the property
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to the appellant.

After hearing the addresses of learned counsel in the matter,
the learned trial Judge delivered a reserved judgment dismissing all the
claims of the plaintiff/respondent. At the end of the trial, the learned
trial Judge upheld all the appellant’s counterclaims except the alterna-
tive claim for damages which was not considered in the course of the
judgment.

The following orders were then made

“(a) The plaintiff's claim against the 1st defendant for

carrears of rent having failed is dismissed.

(b) The plaintiff's claims for declaration as lawful assignee
of the property and possession failed and also dismissed.

(c) The deed of assignment between Mr. A.O. Akaba and
Chlef B.O. Olaiya in respect of the property at 38, Oba Akran
Avenue Ikeja dated 23rd February 1981 and registered as No. 95
at Page 95 in Volume 1818 Lands Registry in the office at Lagos is
hereby set aside.

(c) An order that on a date to be agreed by the parties and

gtheir counsel but not later than 15th May, 1985 the parties should
meet in the office of the Deputy Chief Registrar, Ikeja, where the
1st defendant should issue and present to the 2nd defendant a
bank certified cheque for N35,000.00and at the same time on the
same day a deed of assignment of the sublease of the property at

F 38, Oba Akran Avenue, Ikeja, should be executed by the plaintiff
and the 2nd defendant, Chief B.a. Olaiya and Mr. A.O. Akaba
respectively, in favour of the 1st defendant”.

As the plaintiff/respondent and defendant/respondent were not

G Satisfied with the judgment and orders of the trial court, they appealed
to the court below. The defendant/respondent who did not file a brief in
furtherance of his appeal, later filed a motion in that court to withdraw
his appeal. The court below accordingly had only the appeal of the
plaintiff to consider, that appeal of the plaintiff/respondent to the court

H below was successful. The judgment of the trial Court, per Hotonu J.,
was set aside. In its place, judgment was entered for the plaintiff/re-
spondent for possession of the property at 38 Oba Akran Avenue, Ikeja
Lagos State with effect from sixty days from the date of the judgment.
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As it was adjudged that the plaintiff/respondent was entitled to arrears

of rent for March and April 1981 at N150.00 per month, the order was
made accordingly by the Court below. It was also ordered that plain-
tifffrespondent be entitled to mesne profits at N150.00 per month from
May 1981 until possession is given up, as ordered by the plaintiff/re-
spondent. The Court below also assented to the application magle by
appellant to vary the judgment by entering judgment against the defen-
dant/respondent for N150,000.00 as damages for breach of contract.
Judgment in the sum of N150,000.00 was accordingly made in favour
of the appellant.

Following the dissatisfaction of the appellant with the jugg-
ment of the court below as it affected him, this appeal was filed against
the said judgment and the orders of the court below. Pursuant thereto,
a notice of appeal with two grounds of appeal were filed. However
additional grounds were filed, severally referred to as “Additignal
Grounds of appeal” and “Further Additional Grounds of Appeal”. And
in accordance with the Rules of Court, briefs of argument were filed
and exchanged.

Though the appellant was not represented by a counsel, the
brief already filed for him was treated as argued in accordancefwith
the Rules of this court. The learned counsel for the respondent who
was present adopted and placed reliance upon the respondent’s brief
for the purposes of this appeal.

In the appellant’s brief, his learned counsel, Chief G.O.K. Agayi
S.A.N. distilled from the grounds of appeal filed, the following issues
for the determination of the appeal:-

“(1) Was the Court of Appeal right in holding that the plain-
tiff had an equity prior in time having regard to the pleadings of
the parties and the evidence? G

(2) The 1st defendant/appellant having satisfied the con-
ditions prescribed by the Court of Appeal for acquiring a better
right to call for the legal estate, was the Court of Appeal right in
entering judgment for the plaintiff on the ground that the 1st,de-
fendant/respondent has been guilty of delay - a defence which
was not raised in the pleadings of the adverse parties?

(3) Is the owner of a prior equitable interest not liable to
be postponed to a subsequent equitable interest on account of
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fraud whether the same occurred before or after the acquisition
of the prior equitable estate?”

For the plaintiff/frespondent, issues were also set down in the
brief settled by learned counsel, G.A. Adetola-Kaseem, Esq. the issues
are as follows:

“Issue No.l: (Based on ground 5)

Whether the evidence offered by the 1st defendant/appel-
lant that he had acquired an equitable interest in the subject prop-

certy since 1975 was wrongly rejected by the trial court, and whether
in the circumstances it was proper for the trial court to have in-
voked as he did the provision of subsection 5(2) of the Law Re-
form (Contracts) Law of Lagos State for rejecting the evidence.

Issue No.2: (Based on Ground 4)

Depending how issue No.1 is resolved, who between the
plaintiff/frespondent and the 1st defendant/appellant has the prior
equitable interest in the property No. 38 Oba Akran Avenue, Ikeja.

Issue No.3: (Based on Ground 3) Whether the plaintiff could

g be said to be guilty of such fraud against the 1st defendant as to
deprive him of the benefit of his prior equitable interest in the
property in dispute.

Issue No.4: (Based on Ground 1)

Whether the mere delivery of cheques by the 1st defendant to the
F2nd defendant without the latter acknowledging same, amount to
payment under the law.

Issue No.5: (Based on Ground 2)

Whether it could be said, having regard to the tenor of its entire

gludgment that the Court of Appeal in fact based its decision on
delay by the 1st defendant to pay the balance of the purchase
price to the 2nd defendant, and if so, whether the Court of Appeal
could be said to be right in doing so.”

H The issues set out above for the plaintiff/respondent, though
framed with some exactitude with the grounds of appeal, yet in my
view, the issues for the appellant appear to be more reflective of the
grounds of appeal filed in this appeal.
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| will therefore in the consideration of the merits of this appeal
do so upon the issues as identified for the appellant in the appellant’s
brief. In the first issue, which is whether the Court of Appeal was right
in holding that the defendant/respondent had an equity prior in time
having regard to the pleadings of their parties and the evidence, with
due regard to learned Senior Advocate, most of the argument in re-
spect of this issue appear to be directed against the judgment of the
learned trial Judge. The other part of the argument proffered in re-
spect of this issue was submitted for the appellant at showing that the
absence of a note or memorandum to satisfy section 5(2) of the Law
Reform (Contracts) Law was not raised in either pleading. It is also
argued for the appellant that section 5(2) of the Law Reform (Con-
tracts) Law, does not require that the contract itself must be in writing.
All that it requires, as argued in the brief, is that “a note or mem&tan-
dum of the agreement (which could therefore be oral and usually is, in
cases where the section is pleaded)” should he produced at the trial. It
is further submitted for the appellant that if the agreement itself is in
writing, then section 5(2) would not arise or need to be raisedgas a
defence. It was therefore argued for the appellant that the learned trial
Judge was clearly wrong in rejecting the evidence of the appellant on
the ground that a written agreement was not produced in evidence to
prove the agreement. And it was therefore submitted for the appellant
that the Court of Appeal fell into error by determining that the plairﬁiff/
respondent did have priority in equity over the appellant with regard to
the purchase of the property in dispute. The decision, it is argued was
that because the Court of Appeal refused to accept the oral evidence
of the appellant to the agreement made in 1975, therefore it is grgued
that the appellant is entitled to challenge that determination of the Court
of Appeal. But, itis then argued for the appellant in the alternative, that
if the court should hold that the Court of Appeal did not make a direct
determination on the issue, with the resultant basis that the issue was
not raised and considered in the court below. The appellant will, & the
hearing of this appeal seek leave of Court to raise this issue which itis
claimed, a pure point of law. And referred to Akpene v. Barclays Bank
(1977) 1 S.C.47. Finally, it is submitted for the appellant that the appel
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lant had actually commenced the re-development and improvement of
the disputed property as far back as 1976 (vide contractor’s paid in-
voice dated 23rd February 1976, for N15,000.00 Exhibit Y). In the
view of learned Senior Advocate for the appellant, this issue should be
resolved in favour of the appellant. Responding to the contention made
for the appellant, the first submission made for the plaintiff/respondent
in the brief of the plaintiff/respondent is that no issue has arisen as to
the relevance of subsection 5(2) of the Law Reform (Contracts) Law
cof Lagos State, from the decision of the Court of Appeal. It is con-
ceded by learned counsel for the plaintiff/frespondent that although the
question of the applicability of subsection 5(2) of the Law Reform
(Contracts) Law of Lagos State formed part of the basis of the deci-
sion of the trial court, the appellant did not appeal on the point to the
Court of Appeal. Therefore, the court below was deprived of the op-
portunity of considering the matter and reaching a decision thereon.
Itis further submitted for the plaintiff/respondent that contrary
to the appellant’s submission, the question whether there existed an
gagreement between the appellant and the defendant/respondent for
the sale of the property in dispute in August 1975 is not simply a matter
of law. In other words, it is argued for the plaintiff/respondent that it is
not whether subsection 5(2) of the Law Reform (Contracts) Law, ap-
plies or not, but also involves a substantial issue of fact, which is, whether
Fin the light of the evidence before the trial court, could it in any case
have found in favour of the appellant that there indeed existed an agree-
ment between the appellant and the defendant/respondent to assign
the property in dispute to the appellant in August 1975. These ques-
G tions were not, it is argued for the plaintiff/respondent, not canvassed
before the court below for that court to consider and also reach con-
clusions that could form the basis of a further appeal to this court. That
opportunity has been lost. Therefore, learned counsel for the plaintiff/
respondent humbly urges this court to refuse the appellant’s applica-
Htion to re-open the issue in this appeal. In support of his prayer, he
referred to the following cases:- Ogundare v Ogunlowo (1997) 6 NWLR
(Pt. 509) 360; Ikeanyi v African Continental Bank Ltd. (1997) 2 NWLR
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(Pt. 489); 509 at 517 (E-F); (1997) 2 S.C.N.J. 393 at 101.

| think it is convenient to consider first, whether it is open to
the appellant to question the decision of the trial court in this appeal
that the plaintiff/frespondent had an equity prior in time to the appellant,
having regard to the pleadings and the evidence. In order to apgswer
this question, | think in this regard, that it is desirable to refer to the
relevant portions of the judgment of the trial court. It is also necessary
to advert to the evidence relevant to this question. In that regard the
learned trial Judge reviewed it thus:

“It is the case of the first defendant that as far backcas
1975 the second defendant agreed to assign to him the unexpired
terms of his sublease. On the other hand, the plaintiff's claim is
that in 1976 he entered into negotiations with the second defen-
dant for assignment of the sublease, which he eventually got. On
his own part, the second defendant denied any agreement (0 as-
sign the property to the first defendant. He however confirmed
that he has assigned the property to the plaintiff.”

This was followed with this apt observation by the learned trial
Judge: E

“The main and the crucial issue that has to be decided in
this case is whether there was any agreement between the second
defendant and the plaintiff on one hand and the second defen-
dant and first defendant on the other hand for the assignment of
the property and who in law is really entitled to the assignmeﬁ:t of
the property.”

This was followed by a further review of the evidence led by
the parties, and thereafter, the learned trial Judge said, as follows, at
page 227 of the printed record. G

“Agreement to assign the property to the first defendant
was pleaded in paragraphs 3 and 8 of statement of claim. There is
however no evidence of the agreement in writing and the second
defendant has denied making any such agreement.”

Section 5(2) of the Law Reform (Contracts) Law of Ldgos
State of Nigeria, which applies to contract of sale of land, pro-
vides that “No contract to which this section applies shall be en-
forceable by action unless the contract or some memorandum or
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note in respect thereof is in writing and is signed by the party to be
charged therewith or by some other person lawfully authorized by
him. The onus is on the first defendant to prove by producing evi-
dence in writing that in 1975 the second defendant agreed to as-
sign the property to him since second defendant has denied such
agreement. See Burgess v. Cox (1951) Ch. D 383; See also the
dictum of Lord Evershed M.R. in Fowler v Bratt (1950) 2 K.B. 96
at 101. In the absence of any note or memorandum signed by the
second defendant | am of the view that the first defendant has

cfailed to prove that there was an enforceable contract between
him and the second defendant in 1975 as regards assignment of
the property”.

In the context of this appeal it must be restated that the
Iearned trial Judge clearly held that the appellant failed to prove
Dihat there was an enforceable contract between him and the
defendant/respondent. Now, as the appellant before this court won before the
trial court, it was the plaintiff/respondent who lost before the trial court that
appealed to the court below. Obviously, he wouldn’t have needed to appeal
against a point that was resolved in his favour. And the present appellant
against whom that point was resolved should be the party who should have
appealed to the court below. That he did not do. The learned counsel for the
plaintiff/respondent is undoubtedly right in his submission that having not
appealed on this decision of the trial court, the court below had no opportunity
to consider whetherthe decision of the trial court was right for the
court below to arrive at its decision.lt is, if an appeal was lodged
against that decision to this court, which the issue now raised by the
appellant could fall for determination in this coltrmust be remem-
bered that apart from matters which come under section 212 of

Gthe 1979 Constitution which relate to disputes between the
Federation and a State or between States, the jurisdiction of the
Supreme Court is wholly appellate.This means that outside sec-
tion 212 of the 1979 Constitution, the Supreme Court can only adjudi-
cate on a matter on which there has been a decision by the Court of
Appeal followed by a proper appeal from that decision. See Bronik
Motors Ltd. v Wema Bank Ltd. (1983) 1 SCNLR 296; Attorney
General, Bendel State & Ors v P.L.A. Aideyan (1989) 4 NWLR

(Pt. 118) 646; Kalu v Odili (1992) 5 NWLR (Pt. 240) 130 at 164.




Ejuetami v. Olaiya (2001) 12 KLR Ejiwunmi JSG501

In the context of this appeal the trial court found that the plain-
tifffrespondent by virtue of the agreement reached with the defendant/
respondent in November 1976 to assign the property in dispute, had a
prior equitable interest over the appellant, whose equitable interest in
the property was as found to arise and as found by the learned trial
Judge, only on the 18th of October, 1978.

Before | conclude on this issue, | do think that it is only right to
refer to the submission for the appellant with regard to section 5(2) of
the Law Reform (Contracts) Law of Lagos State, which applies to
contract of sale of land which provides that:

“No contract to which this section applies shall be enforce-
able by action unless the contract or some memorandum or_note
in respect thereof is in writing and is signed by the party tPbe
charged therewith or by some other lawfully authorised by him.”

| have earlier referred to the part of the argument made for
the appellant with regard to the above quoted provisions of section 5(2)
of the Law Reform (Contracts) Law. But in view of the submisgion
made in the appellant’s brief with regard to the construction to be put
on the provisions of the Law Reform (Contracts) Law quoted above,
itis in my view desirable that | should re-state the submission made in
the said brief

“Secondly, that section does not require that the contFact
itself must be in writing. All it requires is that a note or memoran-
dum of the agreement (which could therefore be oral and usually
is in cases where the section is pleaded) should be produced at the
trial. It is patent that if the agreement itself is in writing then sgc-
tion 5(2) would not arise or need to be raised as a defence.”

But for the plaintiff/frespondent, the contention of learned coun-
sel as argued in the plaintiff/respondent’s brief is plainly to the effect
that such a note or memorandum must be in writing. y

On this point, | think it is desirable to remember some of the
established principles governing the interpretation of the provisions of
a statute. They are:
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(1) that it is the intention of the legislature that is being sought
i.e. the intention of the “writer” of the document.

(2) that that intention is to be desired from the words of the
Act alone and not from other sources.

(3) that the words used are to be given their “ordinary and
natural sense” i.e., the legislature is to be presumed not to have put a
special meaning on words.

(4) that the court is not concerned with the result of its inter-
pretation: it is not the court’s province to pronounce on the wisdom or

cotherwise of the Act but only to determine its meaning. (See Pearce,
Statutory Interpretation page 13).

Applying these principles to the provisions of section
5(2) of the Law Reform Contracts Law, it would seem to me
quite clear that the ordinary meaning of its provisions with re-

Dgard to the requirements of the note or memorandum in re-
spect of a contract has to be in writing and which must be signed
by the party charged therewith. It is of course not in doubt that
where the contract has been drawn up between the parties and

g executed properly, a note or memorandum of that contract would
not be necessary. It is necessary also to note that the provi-
sions under consideration is in pari materia with section 4 of
the Statute of Frauds Act 1677 of Englandvhich was re-enacted
as section 40 of the Law of Property Act 1925. It follows therefore

Fthat the position of the English courts on the interpretation of its provi-
sions ought to provide a useful guide in the circumstances.

On this point, may | refer to the case of Burgess v. Cox (1951)
Ch.D 383 at 388 where the following observations were made:

G “The next defence is that there is no note or memorandum
of the contract signed by or on behalf of the party to be charged,
namely, the defendant, sufficient to satisfy s. 40 of the Law of
Property Act, 1925.” It is surprising at this date to find a new
point arising out of this section, which together with its predeces-

Hsor, s. 4 of the Statute of Frauds, has been under judicial fire for
over two centuries. It is well known that the terms of the memoran-
dum need not all be contained in one document, but may be spread
over many ... There is no direct reference in one document to the
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other, but it is now settled that this is not essential, and that refer-
ences in a later document to an agreement may be explained by
parol evidence; and if that evidence leads to another document
containing the terms or the rest of the terms the memorandum is
complete ... It has, however, been decided that if the refererge in
the later writing be not to a written agreement but only to terms
agreed by parol, there is no enforceable contract.”

See also Fowler and Bratt (1950) 2 KB 96 at p.101. In this
case, one of the questions that arose was whether two letters b%tween
the parties constituted a note or memorandum of contract as to bind
the purchaser according to the principles of section 40 of the Law of
Property Act, 1925. Lord Evershed M.R. on page 101 stated thus:

“The general principle is thus stated, | think accurately,
in William; on Vendor and Purchaser (4th ed.) vol. 1, Pp.20 and
21: Here we may notice that, when it is sought to “establish a
contract by letters which have passed between “different parties,
the court will take into consideration the “whole of the corre-
spondence which has passed, and will “not necessarily draw_the
line at any particular letter or “letters, which might have afforded
evidence of a contract “if considered apart from the rest.”

The last point | wish to touch in respect of this issue has to do
with the submission made by learned counsel for the appellant that
consideration be given to the question raised in this appeal in spite of
the fact that there was no decision of the lower court in respect of the
matters raised under this issue. The principle under which this court
was invited to consider this question was the position of this court in
the case of K. Akpene v Barclays Bank of Nig. Ltd & anor. (1977) 1
S.C. 47. In that case, this court in the judgment delivered by Ob4seki
JSC stated thus:

“The general rule adopted in this court is that an appel-
lant will not be allowed to raise on appeal a question which was
not raised or tried or considered by the trial court (Shonekap v
Smith (1964) ANLR 168-173) but where the question involves sub-
stantial points of law, substantive or procedural and it is plain
that no further evidence could have been adduced which would
affect the decision of them, the court will allow the question to be
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raised and the points taken (Shonekan and Smith)(supra) Stool of
Abinabina v Chief Kojo Enyinadu (1953) AC 209 at 215 and pre-
vent an obvious miscarriage of justice.”

The learned counsel for the respondent has argued very
strongly in his brief that this is not the kind of case in which
such leave ought to be granted to the appellant. The premise of
his supposition is that the appellant would have to, in the cir-
cumstances of this case, call fresh evidence to which they would
also need to call evidence in rebuttal. That submission is well

ctaken. Having regard to the principle in Akpene v. Barclays
Bank of Nigeria (supra), | do not think that this is a proper case
for which leave ought to be granted and | so hold. It follows
from all that | have stated above, that the issue must be re-
solved against the appellant, and it is hereby so resolved.

The question raised by the 2nd issue, which now falls to be
considered is, whether the Court of Appeal was right in entering judg-
ment for the plaintiff/respondent on the ground that the appellant had
been guilty of delay - a defence not raised by the pleadings of the

g adverse parties - with the appellant having satisfied the conditions pre-
scribed by the Court of Appeal for acquiring a better right to call for
the legal estate.

The submissions made for the appellant in the appellant’s brief
in respect of this issue are two pronged. The first prong is against that

F part of the judgment of the court below where it was observed that the
problem in the instant appeal is that it does not raise simpliciter a ques-
tion of competing legalities or of competing equitable interest. Appellant’s
contention is that having regard to the facts of the case, and court

G below upon a proper view of the legal effect of the same, the appeal
need not have gone against the appellant. This is more so where the
court below inserted some gqualifications for the appellant to secure a
better right to the legal estate, were either satisfied or made unneces-
sary by relevant legal authorities.

H The second prong of the submissions made for the appellant is
that the Court of Appeal was in grave error in bringing in the issue of
“Delay” as a factor, which disentitled the appellant to its judgment. In
support of the submissions made for the appellant, reference was made
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to Snell’s Principle of Equity 27th Edition, and the case of Hunmuani
Ajoke v Oba & Anor (1962) 1All NLR 73. The argument of the defen-
dant/respondent in response to the submissions made for the appellant
may be summarised thus:- firstly, it is argued that the court beIovaas
right to have disagreed with the conclusion reached by the trial court in
its interpretation and applicability of the decision in Hunmuani Ajoke 50
case (supra). It is also contended for the appellant that the submission
made on the issue of delay for the appellant is misconceived and should
be discountenanced. This is more so because the documents that were
examined were tendered by the appellant as evidence of his contract
for the purchase of the property in dispute. And in order to determine
the competing claims of the appellant and the plaintiff/respondent it is
only right that the documents each party relied upon to support their
respective cases should be properly considered by the court.

I will now consider whether the appellant is right in his submis-
sion that he had established a better right to the property in dispute.
Before | go further with the consideration of the argument for the
appellant, | think it is only right to observe that the court below capnot
be faulted upon the observation made that the problem raised is simply
a matter of priority.

However it seems clear from the argument in the appellant’s
brief that the real complaint of the appellant is that the lower court
wrongly resolved the competing interests of the parties in the disﬁuted
property. In the resolution of whether the appellant’s contention de-
serves to be upheld, I think it is desirable to refer, howbeit briefly, to
some of the pertinent facts found by the court below. It is clear that the
appellant was from 1974 a tenant of the defendant/respondent ugtil he
paid N15,000.00 in October 1978 as part payment of the N50,000.00
agreed upon orally for the assignment of the lease to him. Although the
defendant/respondent claimed the N15,000.00 as rent, the learned trial
Judge found against him on this point. Itis common ground that the trial
court therefore held that the equitable interest of the appellant 'drose
from October 1978. On the other hand, it is also not in dispute that the
plaintiff/respondent was granted an equitable interest in the same prop-
erty in dispute, 38 Oba Akran Avenue in November 1976, by virtue of
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Exhibits E-F.
Exhibit F reads in part thus:
“Exhibit ‘F’' - Agreement dated 14/11/76
B TEMPORARY AGREEMENT BETWEEN MR. A.O. AKABA
AND CHIEF BEN O.OLAIYA It has been agreed between MR
ALFRED O. AKABA of Bendel State Medical Stores, Benin City,
owner of the premises situated at No 38 Oba Akran Avenue,
Ikeja....ccoooeveunnnnnn. That the owner of the said property has agreed
cwith his letter dated 11th October, 1976 that he will accept a de-
posit of N3,000.00 for the said property on signing this agree-
ment. That once this amount is deposited, the owner will prepare
all documents related to the sale of this property and the neces-
sary transfer of ownership to follow coupled with all tenants va-
Dcating the said premises after which the balance of N40,000.00
will be paid by transfer.”

“Exhibit E” dated 26/11/76 is a letter with which the defen-

dant/ respondent acknowledged the receipt of the plaintiff/frespondent’s
g cheque for the N3,000.00 and it further said:

“I have paid this into my account and as soon as my
banker confirms payment, | shall sign and despatch to you the
agreement you enclosed with the above mentioned cheque.”

It is manifest from the evidence on record that the proceeds of

Fthe cheque for N3,000.00 was received by the defendant/respondent,
who in turn signed Exhibit F. Thus the plaintiff/respondent obtained an
equitable interest in the property in dispute in November 1976. In 1981
the property in dispute was conveyed to the plaintiff/respondent by the

¢ defendant/respondent.

In order to determine whether the decision of the trial court
that the plaintiff/respondent was not entitled to be adjudged as the holder
of legal estate in respect of the disputed property, the court below after
referring to such authorities as Cole v. Folami (1956) 1 F.S.C. 66, said

Hinter alia thus:

“ ... Only a purchaser for valuable consideration who obtains a
legal estate at the time of his purchase without notice of a prior
equitable right is entitled to priority in equity as well as at law. In
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such a case, equity follows the law, and where the equities are
equal, the law also prevails. In law and equity also, a purchaser
of an equitable interest without notice takes free from a prior eg-
uity if his purchase gave him the better right to a legal estat%. In
other words, assuming that the first defendant had no knowledge
of the prior equity of the plaintiff when he paid his balance of
N35,000.00 and the 2nd defendant accepted same the 1st defen-
dant would have had a better right to the legal estate, unless there
are circumstances which make it inequitable for him to do soC

No exception was taken to the summary of the law stated
above with regard to how equitable interests are considered particu-
larly where there are competing equitable interests in respect of the
same property. Indeed, it was submitted for the appellant that the pas-
sage from the judgment of the court below tallies totally with whaPthe
trial court said at page 400 of the Record. Now, the case being made
for the appellant is that the court below ought to have awarded judg-
ment to the appellant in that the appellant fulfilled the qualifications
inserted by the court below in the said passage of the judgmentg

The first of such qualifications identified by the appellant is that the
appellant had no knowledge of the prior equity of the plaintiff/redpnh
when he paid his balance of N35,000.00. This was answered for the
appellantin the appellant’s brief that the appellant had no knowledge of
the prior equity of the plaintifffrespondent. There is no dispute betfveen
the parties, it is not necessary to say more on this. The second qualifi-
cation put forward by the appellant is that the defendant/respondent
accepted the sum of N35,000.00 from the appellants. It is the conten-
tion of the appellant that the Court of Appeal seemed to have taken the
mistaken view that this second condition with regard to the payment of
N35,000.00 was not made by the appellant. It would appear that that
contention was based on what was said in the court on the judgment
applied by Awogu JCA said on page 400 of the record, It reads:

“True, the 1st defendant tendered his balance and wblld
have had a better right to the legal estate, but the 2nd defendant
refused to perfect the title (in fact, returned the money) and rather
took that of the plaintiff (whose equity was prior in time) and con-
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veyed the property to him in payment.”

Based upon this passage, the appellant is contending that the
court below was wrong to have formed the view that the appellant did
not pay the remaining balance of N35,000.00 required of him to com-
plete the purchase of the disputed property. Appellant went on to argue
that payment once offered, whether by cash or cheque does not mat-
ter even if the vendor refuses to accept what is offered or hereafter
failed to forward the cheque for clearance or it is returned to the ven-
dor later. The case of Hunmuani Ajoke v Oba & Anor (1962) 1ALL

CNLR 73 was cited in support of this proposition.

In order to put in proper focus the appellant’s contention, |
think it is desirable to examine what was decided in the case of
Hunmuani Ajoke v Oba & Anor (supra), this is germane to the ques-
tions under consideration. The basic facts of this case as relevant for
our consideration are; that on the 21st January 1957, the first defen-
dant Amusa Yesufu Oba, obtained judgment against the plaintiff for a
declaration of title to, and possession of a piece of land on which she
had erected a building. Thereafter negotiations took place between the
gtwo and on the 14th February 1957, they entered into a written agree-
ment, Exhibit F, by which the first defendant agreed to sell the piece of
land to the plaintiff for three hundred pounds sterling. One hundred
pounds sterling of the purchase money was paid the same day, pay-
ment being acknowledged in the agreement, and as regards the re-
mainder the agreement provided:-

“the balance of two hundred pounds sterling to be paid in
full on or before the 31st day of March, 1957. Otherwise the ven-
dor shall be at liberty to sell the said property to any other intend-

G ing purchaser and refund the part payment to the purchaser.”

Though there was conflict of evidence as to whether the bal-

ance was tendered before the 31st March, or at all. However, the
learned trial Judge accepted the evidence of the plaintiff that the sum
of two hundred pounds sterling had been tendered by the plaintiff to

H the first defendant before 31st March, 1957 and that the second defen-
dant was aware of the tender and of the plaintiff's in the property. This
decision was one of the issues raised on appeal to the Federal Su-
preme Court. The court in the course of its judgment upheld the trial

D

F
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Judge’s finding that the plaintiff had tendered the sum of two hundred
pounds sterling to the first defendant before the 31st March 1957, and
that the second defendant knew of her interest in the property. The
court also set aside the conveyance made in favour of the 2nd defen-
dant, and it was further ordered that he should join with the 1st dgfen-
dant to convey the property to the plaintiff.

It is my respectful view that the case of Ajoke v. Oba &
Anor (supra) is certainly no authority for the proposition that
the vendor of a property cannot in any circumstances refuse to
accept the payment of a vendor to complete the purchase pricz
for the sale of property which the parties had agreed would be
sold for a certain sum. The case in my view duly recognized the
prior interest of the plaintiff as against the second defendant.

And that as the second defendant was aware of the interest Bf
the plaintiff in the property, it is inequitable for him to be al-
lowed to remain the owner of the property, which was conveyed
to him by the 1st defendant. The plaintiff it was held had a bet-
ter right to the legal estate.

Reverting to the instant appeal, | think the court belowg
was right to have held that the decision in the Ajoke v. Oba &
Anor’s case is not on all fours with the facts found in the instant
appeal.Here, the plaintiff/respondent in this appeal is the person with
prior equity and with no knowledge of a later equity and therefore
possessed a better right to the legal estate. Support is found br this
view in Robert Taylor & Anor v. Russel & Anor (1892) A.c. 244,
where Lord Machaghten said at p. 259, thus:

“It is admitted that by this transaction Russell acquired
the legal estate, and it is not disputed that an equitable mortgggee
who has advanced his money without notice of a prior equitable
mortgage may gain priority by getting in the legal estate unless
the circumstances are such its to make it inequitable for him to do
so, as would be the case, for example, if the legal estate were held
upon express trusts or, according to recent authorities, if it Were
vested in a satisfied mortgagee. The mere fact that the subsequent
incumbrancer has notice of the prior incumbrance when he gets
in the legal estate counts for nothing. “It is” as Lord 1 Hardwicke
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says, “the very occasion which shews the necessity abéé’ also
Cave v.Cave (1880) 15 Ch.D 639; Re Nisbet & Potts Contract (1900)
1 Ch.D 386.

It is manifest from the above statement of the principle
that an equitable mortgage who has advanced his money with-
out notice of a prior equitable mortgage may gain priority by
getting in the legal estate unless the circumstances are such as
to make it inequitable for him to do. Applying this principle to

cthe case in hand, the plaintiff/respondent was the possessor of
an equitable interest in the property in dispute without notice
of the subsequent equitable interest. The plaintiff/respondent
thereafter obtained legal estate. The legal estate he has so ob-
tained remains with him unless it can be shown that the plaintiff/
respondent acted inequitably in getting in the legal estatéind
also for the reasons earlier given with regard to the contention made
for the appellant that a vendor cannot under any circumstances refuse
to accept money paid in cash or cheque to complete the purchase price

gin respect of the property by a person with an equitable interest in the
property, is stated far too widely than the authorities permit. | will there-
fore reject that contention made for the appellant.

It has also been argued for the appellant that the court below
fell into error by importing “Delay” as one of the reasons for not up-

F holding the case of the appellant, when the parties did not by their
pleadings plead same. There is of course no doubt that the court below
referred to letters written by the defendant/respondent to the appel-
lant. These letters were clearly pleaded by the appellant in paragraph

G 14 of his further amended statement of defence and counter-claim.
And he pleaded thus:

“Par 14 - The defendant avers that Mr. Akaba wrote him
several letters in connection with the transaction on this house
now in dispute. The defendant will rely at the trial of this case on

Hthe letters dated
1. 1st July 1977
2. 26th July 1978
3. 4th October 1978
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4. 2nd January 1979
5. 22nd May 1979
6. 30th July 1979.”

It is trite law that parties are bound by their pleadings.
See Odogwu v. Odogwu (1990) 4 NWLR (Pt. 243) 224, 234; Af%aji
D.S. Adegbenro v. The Attorney General of the Federation (1962) 1
AlINLR 431; George & Ors v. Dominion Flour Mills Ltd. (1965) 1 All
NLR 71.The letters, which as | have earlier stated were admit-
ted in evidence during the trial. It is evident from the pleadingsC
that they were primarily tendered by the appellant to prove his
own equitable interest in the disputed property. Though the
documents were pleaded and tendered primarily for this pur-
pose, they became available, in any event, for full consideration
by the court. A cursory reading of the exhibits portrayed theP
anxiety of the defendant/respondent that the appellant should
comply with his own side of the bargain. It is my humble view
that the court below was right to have adverted to the various
letters, Exhibits P-U to consider whether the appellant had not
been guilty of delay in concluding his own side of the transac-
tion by paying the remaining sum agreed upon for the sale of
the property in dispute. It must be borne in mind that the court
below was in the context of that judgment considering the appeal as
between the appellant and defendant/respondent. This was ddne, in
order to determine whether an order of specific performance could be
made against the defendant/respondent in respect of the disputed prop-
erty. And it was for this reason that the court below referred to the
case of Florence Coker v. Ajewole (1976) 9- 10 SC 17. But in thegase
under consideration an order of specific performance could not have
been made as the view of the court below had already held and quite
rightly that the property had been conveyed to the plaintiff/respondent.
That order sought by the appellant was therefore rejected. However
the court below went on to consider the claim of the appellarft for
N150,000.00 for general damages for breach of contract. The court
below then upheld the claim against the defendant only and the sum of
N150,000.00 was then awarded to the appellafdllows from the
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observation made above that in the context of this appeal, the
fact that the appellant’s case was not upheld by the Court of
Appeal cannot be ascribed to the allegation of “Delay”. That

Bquestion in my view relates as already observed to the consid-
eration given by the court below to whether the appellant had
established an equitable estate in the disputed property. | will
therefore for all reasons given above resolve all the questions
raised in respect of the issue against the appellant.

C With regard to the third issue raised by the appellant, the ques-
tion posed is whether the owner of a prior equitable interest not liable
to be postponed to a subsequent equitable on account of fraud, whether
the same occurred before or after the acquisition of the prior equitable
estate. The contention made for the appellant in respect of this issue
was principally directed to the failure of the Court of Appeal to reverse
the ranking of the prior equitable interest of the plaintiff/respondent
over that of the appellant on the ground of fraud. The fraud of the
plaintiff/respondent, according to the contention of the appellant must

E not be limited to the conduct of the plaintiff/frespondent before the ac-
quisition of his equitable interest in the property in 1977, but right to
when he acquired the legal estate in respect of the disputed property in
1981. It was therefore argued that the court below completely miscon-
strued the evidence and the judgment of the trial court with regard to
the fraud of the plaintiff/respondent with regard to the acquisition of
the legal estate in respect of the property, when the Court at page 405
of the Record said:

“No fraud arose with respect to the competing equitable

Gginterests of both the plaintiff and the 1st defendant, and nor is
there a question of estoppel as the learned Judge sought to sug-
gest at p.249. The issue was simply a matter of priority.”

Being of the view that by the above quoted passage from the
judgment of the court below, that court wrongly dismissed the fraudu-
lent conduct of plaintiff/respondent by what it said in that passage. It
was therefore submitted for the appellant that by that decision, the
court below is saying that no amount of fraud perpetrated by the plain-
tiff/ respondent between the acquisition of his equitable interest in the
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property and the acquisition of his legal estate could defeat the legal
estate which he only got in 1981. Whereas it was further argued that
the appellant told the plaintiff/respondent of his interest in the property
and that he had in fact purchased it in 1979.

In support of his submission, reference was made to SneII S
Principles of Equity 27th Edition at pages 545-546; and to the case of
Rafat v. Ellis (1954) 14 WACA 430. Responding, it was argued for the
plaintiff/respondent that the court below did not misconstrue the issue
with regard to the allegation of fraud in its judgment. This court@as
invited to note that the legal estate was vested in the defendant/re-
spondent throughout the period under consideration until he released it
to the plaintiff/respondent in 1981. The court was then invited to re-
solve this issue against the appellant.

Before considering the arguments of counsel reV|ewed the
primary question raised in the issue would be dealt with first. This is
with regard to this question, as to whether the holder of a prior equi-
table interest is not liable to be postponed to a subsequent equitable
interest on account of fraud, whether the same occurred bef@e or
after the acquisition of the prior equitable estate. In order to answer
this question, reference would here be made to what the learned au-
thors of the 17th edition of Snell’'s Principles of Equity stated of the
applicable rule at pages 45-46 thus:

“At law, as in equity, the basic rule is that estates and’in-
terest primarily rank in the order of creation. Qui prior est tem-
pore potior est jure; he who is earlier in time is stronger in law
Again, where there are two competing equitable interests, the gen-
eral rule of equity is that the person whose equity attached tg the
property first will be entitled to priority over the other. Where the
equities are equal and neither claimant has the legal estate, the
first in time prevails.”

And at page 56 of the same publication, i.e. Snell's Principles
of Equity, there is the statement under the heading ‘Fraud, EstUppeI
and Gross Negligence the following:

“A person with a prima facie claim to priority for his in-
terest may lose it through his own misconduct. The owner of a
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legal interest may be postponed to a subsequent equitable interest

owing to his fraud, or by estoppel or through his gross negligence,

and the owner of a prior equitable interest may be postponed if
his conduct is inequitable.”

Therefore the answer to the question raised in the issue may

be put thus:

“It seems clear from the above rules that it is the general
rule of equity that the person whose equity is attached to the prop-
erty first will be entitled to priority over the other. It is also mani-
cfest that the owner of a prior equitable interest may be postponed

if his conduct is inequitable.”

It would appear also, that the person who is alleging the
fraud has the burden of proving it. The general principle that |
have stated above was considered and decided upon in the
D House of Lords of England in Taylor v Russel (supra)The rel-
evant portion of the judgment of Lord Macnaghten has been repro-
duced above. However for present purposes, | deem fit to quote that
portion of his Lordship’s judgment where at page 245, he said:

E “It is therefore incumbent upon the appellants who were
the plaintiffs in the action to show that Russel acted inequitably in
getting in the legal estate or that there is some which prevents him
from availing himself of its protection.”

It follows therefore that in the instant appeal, the appellant has

F the burden of proving the fraud alleged against the plaintiff/respondent
to prevent him from getting the legal estate on the basis of his prior
equitable interest in the property. Though the appellant raised the al-
leged fraud in the trial court and was accepted, that finding was re-

clected by the court below. In this context, the court below at page 401
of the printed record said, inter alia, thus:

“True, fraud might well have altered the circumstances,
but the fraud pleaded was not knowledge of the 1st defendant’s
equitable interest in the assignment (being at the time a tenant),

Hbut knowledge that later the plaintiff knew of improvements in the
said property by the 1st defendant who also told him that he had
purchased the property, as of December 1979, when the 1st de-
fendant tendered the N35,000.00 which the 2nd defendant did

B
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not accept. In the first instance, | believe that if the equitable (sic)
are equal and the plaintiff got to know of a later equity trying to
supplant his, he was as a matter of prudence, entitled to alter the
position of the later equity with a right to the legal estate, by com-
pleting his own position and thereby becoming the first to obtaén a
conveyance and a legal estate.”

Having regard to the above, it seems clear that the court
below duly, considered the finding of fraud made against the
plaintiff/frespondent, and that finding was rejected by the court
below. The reason given for the view of the court below sug:
gests that, for an allegation of fraud to be effective to set aside
the legal interest obtained by the plaintiff/respondent, there must
be evidence that he connived or colluded with the defendant/
respondent, to the detriment of the interest of the appellant. It
is my humble view that the conduct of the pIaintiff/respondenP
ought not to have been held as fraudulent because he took steps
to improve his equitable interest in the property by getting in
the legal estate from the plaintiff/respondent. The appellant, who
has the burden of proving that the conduct of the plaintiff/re-g
spondent was inequitable, has not been able to discharge this
burden. The case of Rafat v. Ellis (supra) which was brought to our
attention by the appellant and which | have read is not apposite having
regard to the facts of this case. | need not comment any further on it.

In the result and for all the reasons | have given in the cdurse
of this judgment, | am clearly of the view that this appeal lacks merit. It
is therefore dismissed by me. The appellant’s success in the court be-
low against the 2nd defendant/respondent remains undisturbed, as the
2nd defendant/respondent has not filed any appeal against thatgrder.

KARIBI- WHYTE JSC
| have had the privilege of reading the judgment of my leafhed
brother Ejiwunmi JSC in this appeal. | agree that the appeal be dis-
missed. | also will and hereby dismiss the appeal. | abide by the costs
awarded in the leading judgment.
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OGUNDARE JSC
The property situate at 38, Oba Akran Avenue lkeja District
of Lagos State once belonged to A. O.Akaba, the 2nd defendant in
these proceedings. Mr. Akaba who had a leasehold title over the land,
in September, 1974, let the property to W. T. Ejuetami, the 1st defen-
dant. Sometime in August 1975 Akaba agreed orally to sell the prop
erty to Ejuetami but no payment passed from the latter to the former.
cIn November 1976, Akaba agreed in writing to assign the remainder of
his leasehold interest to the said property (hereinafter is referred to as
the property in dispute) to Chief B. O. Olaiya, the plaintiff in these
proceedings. The plaintiff paid a part of the agreed purchase price to
Akaba the 2nd defendant in February, 1977. A deed of assignment
D dated 23rd February 1981 and assented to by the Governor of Lagos
State, was executed by the 2nd defendant in favour of the plaintiff, on
the latter paying the balance of the purchase price.
Meanwhile, 1st defendant/who was all along a tenant of the
g 2nd defendant and to whom the latter had agreed orally to sell the
property in dispute remained in possession of the said property, paying
rent to the 2nd defendant. In October 1978, the 1st defendant made a
part payment of N15,000.00 to 2nd defendant for the purchase of the
property in dispute, leaving a balance of N35,000.00 which the former
I:paid to the latter by cheques in two instalments of N5,000.00 and
N30,000.00 in December 1979. The 2nd defendant referred to cash
the cheques and returned them to the 1st defendant. Consequently
upon his making the first payment of N15,000.00 the 1st defendant on
GhisI initiative made improvements to the property thus enhancing its
value.

On his purchase of the property from the 2nd defendant, the plain-
tiff wrote to the 1st defendant asking him to pay future rents to plaintiff
as the new landlord. When the 1st defendant would not pay, plaintiff,

Hthrough his solicitor, gave notice to the 1st defendant to quit the pre-
mises. And when the latter would not quit, he instituted the action lead-
ing to this appeal claiming as per his amended writ of summons:

. possession and N300.00 for arrears of rents for the
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months of March and April, 1981 and mesne profits at the rate of
N150,00 per month, being at the rate of the rent of the said pre-
mises from the 1st day of May, 1981 until possession is given up.
And interest at the rate of 10% per annum from 1st March 1981
until judgment and thereafter at the rate of 4% per annum %ntil
payment. A declaration that the plaintiff is the lawful Assignee of
the sublease in respect of No. 38 Oba Akran Avenue, Ikeja Lagos
and registered as No. 95 at page 95 in Volume 1818 of the Lands
Registry, Lagos.”

The 1st defendant in paragraph 21 of his Further Amended Statement
of defence and counter-claim, counter-claimed against the plaintiff and
the 2nd defendant (as defendants to the counter-claim) as hereunder:

“21. The defendant/counterclaimant repeats paragraphs,
1 to 20 of the statement of defence and further claims as follows:

A. An order to set aside the purported Deed of AssignFﬁent
between Mr. A. O. Akaba and B. O. Olaiya in respect of the prop-
erty at No. 38 Oba Akran Avenue lkeja dated 23/1/81 and regis-
tered as No. 95 at page 95 in volume 1818 of the Land Registry in
the Office at Lagos on the following grounds: E

(a) fraud

(b) lllegality

(c) Breach of Contract

PARTICULARS OF FRAUD

(i) The plaintiff having got knowledge of the defendaft's
purchase of the property and improvements thereon, induced the
vendor Mr. Akaba to sell the property to him at a higher price and
execute a Deed of Assignment in his favour.

(if) The vendor, Mr. Akaba, kept the original N15,000 pgid
to him by the defendant/ counterclaimant in his pocket and re-
turned at a later hour the two cheques for N35,000 balance for
no justified reason.

(i) The plaintiff knowing fully well, the expenses of the defen-
dant on the property, went ahead with a purported transféef in
1981 and now claims the house with all the improvements thereon
which have enhanced the value of the property considerably.

(iv) The vendor, Mr. Akaba never presented the two cheques




3518 Ejuetami v. Olaiya (2001) 12 KLR Ogundare JSC

for N35,000 to the Bank in Benin City for payment, before he
returned them to the defendant as unpaid.

(v) The plaintiff made the alleged purchase in bad faith,
having got the previous knowledge of the defendant/
counterclaimant interest in the property.

B. An order for specific performance of the oral agree-
ment to assign the remainder of the lease of 39 Oba Akran Avenue
Ikeja to the defendant counter-claimant on payment of the bal-
ance of N35,000 to the vendor through the court. Or in the alter-

chnative - claim for N150,000 damages against the defendants to
counterclaim for breach of contract, and to enable the defendant/
counterclaimant to purchase a similar property in the vicinity.”
(italics mine)

He gave the particulars of damages as follows:

D«And the 1st defendant counterclaimant claims against the defen-
dants special damages as follows:

Renovation of Building ........ccoooviviiiiiiiii e, N10,000.00

Erection of additional structures and offices ........... N25,000.00
g Concreting of the floor of the backyard

as per paid invoice dated 20/12/78 ........cccceveviiiieiinns N8,000.00

Filing (sic) of the front yard with earth
& granite levelling as per paid invoice dated 7/7/79........ N5,000.00
l:WaII fencing as per paid invoicedated 2312/76 .....N15,000.00

N63000.00
General damages for breach of contract. N87,000.00
Total. N150.000.00
He claimed, in the alternative, thus:
G “The defendant/counterclaimant says that the purported

assignment of the property to the plaintiff by Mr. Akaba is tainted
with fraud, and illegality, and is therefore null and void and of no
effect whatsoever. And that defendant/counterclaimant maintains
that he is the rightful and lawful assignee of the house subject
H matter of this action”

The three parties filed and exchanged their respective plead-
ings and, by leave of court, amended same. The action eventually went
to trial at the conclusion of which, the learned trial Judge (Hotonu, J)
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dismissed the plaintiff's case and found for the 1st defendant on his
counter-claim. The learned Judge adjudged as follows:

“My judgment will therefore be as follows:

(a) The plaintiff's claim against the first defendant for ar-
rears of rent having failed is dismissed;

(b) The plaintiffs claims for declaration as lawful aSS|gnee
of the property and possession failed and also dismissed;

(c) The deed of assignment between Mr. A. O. Akaba and
Chief B. O. Olaiya in respect of the property at 38, Oba Akran
Avenue, lkeja dated 23rd February, 1981 and registered ascNo.
95 at Page 96 in Volume 1818 Lands Registry in the Office at
Lagos is hereby set aside.

(d) An order that on a date to be agreed by the parties and
their counsel but not later than 15th May, 1985 the parties should
meet in the office of the Deputy Chief Registrar, Ikeja, wherdthe
first defendant should issue and present to the second defendant
a bank certified cheque for N35,000.00 and at the same time on
the same day a deed of assignment of the sublease of the property
at 38, Oba Akran Avenue, lkeja, should be executed by the plain-
tiff and the second defendant, Chief B. O. Olaiya and Mr. A. O.
Akaba respectively in favour of the first defendant, Mr. W. T.
Ejuetami. It is also ordered that record in the Land Registry should
be rectified accordingly.”

Being dissatisfied with this judgment both the plaintiff andfhe
2nd defendant appealed to the Court of Appeal which in a unanimous
decision, allowed the appeal of the plaintiff and dismissed that of the
2nd defendant but varied the judgment of the trial court in respect of
the 2nd defendant. The Court, per Awogu JCA, adjudged: G

“In the circumstances, the appeal of the plaintiff/appel-
lant succeeds, and the judgment of Rotonu J. dated 2nd of May,
1985, is hereby set aside. In its place, judgment is hereby entered
for the plaintiff/appellant for possession of the property at 38,
Oba Akran Avenue, lkeja, Lagos State, with effect from sixty ldays
from today, when the 1st defendant/appellant must give up the
possession. The plaintiff/appellant is also entitled to the arrears
of rent for March and April, 1981, at N150.00 per month and
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thereafter to mesne profits at N150.00 per month from May 1981
until possession is given up, as ordered, by the 1st defendant/ap-
pellant. This might have been the end of the judgment but for the
notice to vary the judgment by entering judgment for N150,000.00
against the 2nd defendant/appellant as damages for breach of

B contract. As stated earlier, the 2nd defendant/appellant withdrew
his appeal, with knowledge of this finding against him but with
respect to which the learned Judge did not enter judgment for the
1st defendant. In the circumstances the judgment of Hotonu J.
dated 2nd May, 1985, is hereby varied, and judgment is hereby
entered against the 2nd defendant, and in favour of the 1st defen-
dant, in the sum of N150,000.00 being damages for breach of
contract. The cost of this appeal is assessed at N600.00 in favour
of the plaintiff/appellant and against the 1st defendant/respon-

Ddent. The 1st defendant/respondent is hereby also awarded N60.00
as the cost of this appeal, against the 2nd defendant/appellant.
The appeal of the 2nd defendant/appellant is hereby dismissed
but with no order as to costs.”

The 1st defendant has now appealed to this court against the
Judgment of the Court of Appeal. The 2nd defendant did not appeal
and did not take part in the proceedings in this court. Both the plaintiff
and the 1st defendant filed and exchanged their respective briefs of
arguments. In the appellant’s brief, the 1st defendant posed three ques-

F tions as calling for determination in this appeal, to wit:

“1. Was the Court of Appeal right in holding that the plain-
tiff had an equity prior in time having regard to the pleadings of
the parties and the evidence?

2. The 1st defendant/appellant having satisfied the condi-

Gtions prescribed by the Court of Appeal for acquiring a better
right to call for the legal estate, was the Court of Appeal right in
entering judgment for the plaintiff on the ground that the 1st de-
fendant/respondent had been guilty of delay - a defence which

HWwas not raised in the pleadings of the adverse parties?

3. Is the owner of a prior equitable interest not liable to be
postponed to a subsequent equitable interest on account of fraud
whether the same occurred before or after the acquisition of the
prior equitable estate?”
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For his part the plaintiff in his respondent’s brief raised five ques-
tions as arising from the grounds of appeal. These are:

“Issue No.l: (Based on Ground 5)

Whether the evidence offered by the 1st defendant/appel-
lant that he had acquired an equitable interest in the subject prop-
erty since 1975 was wrongly rejected by the trial court, and whether
in the circumstances it was proper for the trial court to have in-
voked as he did the provision of sub-section 5(2) of the Law Re-
form (Contracts) Law of Lagos State for rejecting the evidence.

Issue No.2: (Based on Ground 4) C

Depending upon how issue No.l is resolved, who between
the plaintiff/respondent and the 1st defendant/appellant has the
prior equitable and legal interest in the property No. 38 Oba Akran
Avenue, lkeja.

Issue No.3: (Based on Ground 3)

Whether the plaintiff could be said to be guilty of such
fraud against the 1st defendant as to deprive him of the benefit of
his prior equitable interest in the property in dispute.

Issue No 4. (Based on Ground 1) E

Whether the mere delivery of cheques by the 1st defendant
to the 2nd defendant without the latter acknowledging same amount
to payment under the law.

Issue No 5: (Based on Ground 2)

Whether it could be said, having regard to the tenor of its efitire
judgment that the Court of Appeal in fact based its decision on
delay by the 1st defendant to pay the balance of the purchase
price to the 2nd defendant, and if so, whether the Court of Appeal
could be said to be right in doing so.” G

As these latter questions are subsumed in the three questions formu-
lated by the 1st defendant, | shall, in my consideration of this appeal
adopt the questions raised by the 1st appellant.

D

QUESTION 1- Priority in Equity: H
The 1st defendant, in his further amended statement of de-
fence and counter-claim pleaded, inter alia, as follows:
3. The defendant avers that he was a tenant of Mr. A. O. Akaba
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in respect of the house, now in dispute from September 1974 to Sep-
tember 1978. And in August 1975, through the influence of his cousin,
Mr. A. O. Akaba agreed to sell the remainder of his interest in the
house to the defendant for N50,000.00 payment to be made when Akaba
get (sic) his deeds of lease on the land and retires from Service.

XXXXXXXXXX

6. The defendant avers that on the 18th day of October 1978,
he went to Mr. Akaba in Benin City and paid him N15,000 (Fifteen
thousand Naira) as part-payment of the agreed purchase price of the

chouse. And that the ceremony took place in the presence of some

members of the family who blessed the transaction with Cola and Wine
(Mr. AO. Akaba is a cousin to the defendant).

7. The defendant avers that it was equally agreed between
him and Mr. A. O.Akaba that the balance of N35,000 be paid as soon

D as business improves because Mr. Akaba too is now part of the busi-
ness of the company for which the house is being used.

8. The defendant with specific reference to paragraph 7 of the
statement of claim avers that the plaintiff has no interest in the house

Esubject matter of this suit, because the original lessees has assigned
the remainder of his interest therein to the defendant by agreement in
1975 for valuable consideration.

9. The defendant avers that Mr. Akaba had no more interest in
the property but in the proceeds of the assignment since 1975, and as

F such could not have assigned to the plaintiff in 1981 as “Nemo Dat
Non Quad Habet.” (Italics mine)

Testifying at the trial in support of the above averments, the
1st defendant said:

G “As from September, 1974, | was a tenant in the house. In
August 1975 Mr. A O. Akaba offered to sell the house to me for
N50,000.00. He agreed that payment could be made when he got
his deed of lease in respect of the house and retired from service.
| told Mr. Akaba that | wanted to use the house as the head office

Hof my company. For offering to sell the house to me | promised to
offer him employment in my company when he retired from civil
service. He agreed. | was paying N100 a month as a tenant in the
house.
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In September, 1974 | issued a cheque for N3,600.00 to Mr.
A O. Akaba to cover rent for three years in respect of the house. In
1977 September, | issued to Mr. Akaba another cheque for
N1,000.00 as rent for 10 months ending in July 1978. Mr. Akaba
said that the rent should be increased from N100.00 to N150.00 a
month. | agreed and after July 1978 | started to pay rent at N159.00
per month.

On resumption of his evidence on a subsequent date, the wit-
ness further said:

“After Mr. Akaba offered the property to me for salegn
1975, | carried out (in 1976) concrete fencing of the property. It
cost me N5,000.00. The work now (sic) done by a contractor called
Mr. Adeyemi. He is a building contractor. | paid him N15,000.00
for concrete fencing.'(italics mine)

The learned trial Judge, in relation to the claim of the 1sPde-
fendant that he entered into an agreement with the 2nd defendant in
August 1975 for the sale of the property in dispute to him, found:

“Agreement to assign the property to the first defendant
was pleaded in paragraphs 3 and 8 of statement of (counter) gtaim.
There is however no evidence of the agreement in writing and the
second defendant has denied making any such agreement.

Section 5(2) of the Law Reform (Contracts) Law of Lagos
State of Nigeria which applies to contract of sale of land provides
that - F

‘No contract to which this section applies shall be enforce-
able by action unless the contract or some memorandum or note
in respect thereof is in writing and is signed by the party to be
charged therewith or by some others lawfully authorised by him.’

The section of the law reproduced above incorporates sec-
tion 4 of the Statute of Fraud 1677 of the Parliament of England.

The onus is on the first defendant to prove by producing
evidence in writing that in 1975 the second defendant agreed to
assign the property to him since second defendant has deniedisuch
agreement. See Burgess v. Cox (1951) Ch. D. 383. See also the
dictum of Lord Evershed M.R. in Fowler v. Bratt (1950) 2 KB 96 at
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page 101. In the absence of any note or memorandum signed by
the second defendant | am of the view that the first defendant has
failed to prove that there was an enforceable contract between

him and the second defendant in 1975 as regards assignment of
the property.”(words in italics and bracket, mine)

B There has been no appeal against this finding which, in my
respectful view, put an end to the case of the 1st defendant for any
relief. His counter-claim ought to have been dismissed as all his reliefs
are predicated on the unenforceable oral contract of August 1975.

C It is now argued, on behalf of the 1st defendant, that this find-
ing was wrong in that the Statute of Frauds or the Law Reform (Con-
tracts) Law was not pleaded by the other parties as a special defence.
Itis argued that the 1st defendant is entitled to challenge, in this appeal,
that finding of the learned trial Judge since the Court of Appeal had

D determined that the plaintiff had priority in equity. In the alternative,
this court is requested to grant leave to the 1st defendant to challenge,
in this appeal, that finding of the trial court.

With respect, | think it is too late for the 1st defendant to now

g Seek to challenge the finding of the trial court that he failed to prove the
August 1975 contract he pleaded. The appeal now before us is against
the judgment of the Court of Appeal and not against that of the trial
court. Since the 1st defendant has not appealed against that finding of
the trial court, he is not entitled to be heard on the issue see: Odife v.

F Aniemeka (1992) 7 NWLR (Pt.251) 25; Military Administrator of Benue
State & Ors. v. Ulegede (2001) 7 NWLR (Pt.741) 194,222.

The trial court, notwithstanding its finding that the August 1975
contract the plaintiff relied on, was not proved went ahead to find a
contract proved based on the several letters the 2nd defendant wrote
to the 1st defendant from 1978 onwards. If a contract of sale of the
property in dispute could be inferred from these letters, it would be that
such a contract came into being only from 1978. 1st defendant paid his
deposit in October 1978. This is the line of reasoning of the learned

H trial Judge when he found:

“Looking at together the documents exhibits P - U, | am of
the view that they constitute notes and memoranda of contract
that bind the first and the second defendants in accordance with
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section 5(2) of the Law Reform (Contracts) Law of Lagos State
reproduced above. There was a contract between the first and the second
defendants to assign the property when the latter recainedl8th Octo-

ber, 1978 N15,000.00 as part payment for the assignment.”

It is in evidence that plaintiff’s contract to purchase the prop-
erty was in 1976. He paid his deposit of N3,000.00 in February ®77.

The learned trial Judge found that-

“The position is that with the documents Exhibits A - E
coupled with agreement Exhibit F the plaintiff has as far back as
February, 1977 entered into agreement with second defendagt for
assignment of the property having made a deposit of N3,000.00.
This agreement assumed its full legal force on 23rd February, 1981
when Exhibit G was executed.”

It is, therefore, not surprising that the Court of Appeal referred to the
plaintiff as having “prior equity”. It is noteworthy to observe that the
learned trial Judge too came to the same conclusion when he observed:

“Where the equities are equal, the first in time shall pre-
vail and where there is equal equity the law shall prevail. In the
case in hand, the plaintiff equitable interest in the property @ob-
tained in February, 1977 prevails over that of the first defendant
obtained in October, 1978.”

He, however, deviated from this conclusion when he added:
“But when the first defendant paid to the second defenbl&f,000.00
on 20th December, 1979, he has completed his own part df the
bargain. In my view he has from that day virtually become the
legal assignee of the property because he was entitled to a decree
of specific performance against the second defendant.”

With respect to their Lordships of the two courts below,éhe
1st defendant having failed to prove the August 1975 contract he
pleaded, could not be said to have any equity. It was never his case
that the several letters written to him by the 2nd defendant constituted
the contract between the two of them. | think the question of priority in
equity does not arise in this case, plaintiff had some equity by theH976
contract when he paid his deposit in February 1977, but 1st defendant
had none as he failed to prove the 1975 contract he relied on. Even if
one is to be over generous to the 1st defendant and find in his favour,




3526 Ejuetami v. Olaiya (2001) 12 KLR Ogundare JSC

as the learned trial Judge did, that the letters to him from the 2nd de-
fendant constituted a contract to purchase the property in dispute and,
therefore, raised an equity in his favour, the Court of Appeal would be
right in its conclusion that plaintiff’s equity which arose in 1977 had
priority over that of the 1st defendant.

This disposes of Question 1. And as Question 2 is inextricably
linked with Question 1, both based on the erroneous existence of a
contract of sale between the 1st and 2nd defendants, no useful pur-
pose will be achieved by considering it. It is enough to say that | re-

c solve it against the 1st defendant.

QUESTION - Fraud

What is the fraud 1st defendant alleged against plaintiff? It is
to be found in paragraphs 12 & 13 of the further amended statement of
defence and counter claim where 1st defendant pleaded -

“12. The defendant avers that, the plaintiff is his friend,
and that he always visited him in the premises. And that on one of
such visits to him on the premises in 1979, he saw the additional
and new development made by the defendant. And the defendant

gtold the plaintiff in the presence of Mr. Oku and other members of
the staff that he has bought the remainder of Akaba’s lease and
that he was no more a tenant of Akaba.

13. The defendant and the plaintiff then went round the
premises, during which the plaintiff asked from the defendant how
Fmuch he has spent on the improvement, and the defendant gave a
rough idea of his expenses thus far. And the plaintiff praised the

defendant for such a wise step taken.”

And in paragraph 21 quoted earlier in this judgment he gave
the particulars of fraud. The learned trial Judge found that the plaintiff
acted fraudulently when after seeing the improvements 1st defendant
made to the property in dispute to the tune of N63,000.00 allowed the
2nd defendant to execute sublease of the property in his (plaintiff’s)
favour in 1981 for the sum of N43,000.00. The learned Judge held that

H plaintiff had notice of 1st defendant’s interest in the property on 22nd
December 1979. The learned Judge concluded that plaintiff's fraud
vitiated his transaction with the 2nd defendant. The trial Judge relied,
for his conclusion, on Hunmuani Ajoke v. Amusa Yesufu Oba & Anor
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The Court of Appeal held to the contrary. In his lead judgment,
with which Ademola JCA and Babalakin JCA as he then was, con-
curred, Awogu JCA observed:

“... only a purchaser for valuable consideration who ob-
tains a legal estate at the time of his purchase without a noti€e of
a prior equitable right is entitled to priority in equity as well as at
law. In such a case, equity follows the law, and where the equities
are equal, the law also prevails. In law and equity also, a pur-
chaser of an equitable interest without notice takes free frqm a
prior equity if his purchase gave him the better right to a legal
estate. In other words, assuming that the first defendant had no
knowledge of the prior equity of the plaintiff when he paid his
balance of N35,000.00 and the 2nd defendant accepted same, the
1st defendant would have had a better right to the legal edpate,
unless there are circumstances which make it inequitable for him
to do so. This is perhaps the nearest to the case of Hunmuani
Ajoke v. Oba & Anor. (1962) 1All NLR 73. In the present appeal,
what we have is the exception, namely, that where the equiti?:sb are
equal, the law prevails. True, the first defendant tendered his bal-
ance and would have had a better right to the legal estate, but the
2nd defendant refused to perfect the title (in fact, returned the
money) and rather took that of the plaintiff (whose equity is prior
in time) and conveyed the property to him as per Exhibit G. Titere-
fore, the learned Judge was, in my opinion, in error, when he said
at page 247:

‘In the case in hand, the plaintiff's equitable interest in the
property obtained in February 1977 prevails over that of the 1st
defendant obtained in October 1978. But when the pt defendant
paid to the 2nd defendant N30,000.00 on 20th December 1979,
he has completed his own part of the bargain. In my view, he has
from that day virtually become the legal assignee of the property
because he was entitled to a decree of specific performance against
the 2nd defendant.

This may well be true as against the 2nd defendant, but in the
instant appeal, this is not necessarily so, as the situation in Ajoke
(supra) does not apply here. To my mind, the position here is more
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like that in Herbert Taylor & Anor. v. Russsell & Anor (1892) A.C.
244, ... In other words, here is a plaintiff with prior equity
and knowing nothing of a later equity with a better right to the
legal estate, proceeded to complete his own payment as per Ex-
hibit F and thereby obtained a conveyance as per Exhibit G, being
used to set aside the conveyance on grounds of fraud. True, fraud
might well have altered the circumstances, but the fraud pleaded
was not knowledge of the Iddfendant’s equitable interest in the as-
signment (being at the time a tenant), but knowledge that later the plaintiff
c knew of improvements in the said property by the 1st defendant who also
told him that he had purchased the property, as of December 1979, when the
1st defendant tendered the N35,000.00 which the 2nd defendant did not
accept. Inthe firstinstance, | believe that if the equitable (sic) are equal and
the plaintiff got to know of a later equity trying to supplant his, he was as a
p Matter of prudence, entitled to alter the position of the later equity with a
better right to the legal estate, by completing his own position and
thereby becoming the first to obtain a conveyance and a legal
estate. Again, it is a matter of the equities being equal and the first
in time prevailing but where the equities are equal, the law pre-
Evails.”

| agree with the Court of Appeal that the instant case is not on
all fours with AJOKE. This is so because, unlike in AJOKE it was the
plaintiff here who had the prior equity and not the 1st defendant. It
g Would be wrong, therefore, to suggest that plaintiffs deed of assign-
ment is vitiated by any fraud arising out of his alleged knowledge of 1st
defendant’s interest in the property in dispute. | agree with Awogu
JCA when he said:
“With respect, the 1st defendant cannot stand in the same
Gposition as the plaintiff in AJOKE (supra), because the equitable
interest of the 1st defendant in the instant appeal was subsequent
to that of the plaintiff and even if the plaintiff herein influenced
the rejection of the N35,000.00 tendered by the 1st defendant, he
pwas entitled to do so in protection of his prior equity.”
It is argued on behalf of the 1st defendant that-
“It is therefore, respectfully submitted that the Court of
Appeal was clearly wrong in placing an arbitrary bar, unsupported
by authority, upon the full operation of the court's equity jurisdic-
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tion as a court of conscience in its full amplitude, and to exclude
it merely because the party complained had a prior equity. As has
been pointed out the court of Equity has always acted against the
holder of a legal estate who misconducts himself to the prejudice
of another, by say, by standing by, and saying nothing whilst,an-
other expends money on the property in the erroneous belief that
he is owner. How much less a holder of an equitable interest who
watched whilst another spent an additional sum of N63,000.00
but for which he in fact paid N30,000.00 - See Exhibit G at page
260 line 19! C

At the risk of being repetitive the appellant says that the learned
trial Judge had found that the plaintiff had known the property
since before 1974 when his brother vacated it as tenant and the
1st defendant took it over. The learned trial Judge also held (and
it was common ground that plaintiff and 1st defendant were friends
and the plaintiff visited him on the premises) that plaintiff knew of
the developments to the property (the plaintiff and the 2nd defen-
dant accepted this fact also but contended that the developments
were illegal) and it was after being told that the 1st defendantehad
paid in full in 1979 that he then went and paid the full purchase
price of N30,000.00 for the same property in 1981."

It is not, however, 1st defendant’s case that the plaintiff in-
duced or encouraged him into making improvements on the proeerty.
And being a tenant in possession, it would not be unreasonable to ex-
pect him to make the property more habitable for his use. Nor would |
think that the knowledge, without more, that 1st defendant had paid the
full purchase price would make it fraudulent for the plaintiff to pay the
balance of his purchase price. It might be that the vendor (2nd defen-
dant) had informed him that he (vendor) refused to accept 1st
defendant’s cheques. To attribute fraud to the plaintiff would, in my
respectful view, be more than was pleaded by the 1st defendant, moreso
that plaintiff had prior equity over the property in dispute. The im-
provements 1st defendant carried out on the property were dohle for
his own benefit and at his own risk as he had not, by then, become the
legal owner of the property nor had he even paid any deposit on the
property to the 2nd defendant. A more prudent man would have first
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paid off the purchase price and obtain a deed of assignment in his
favour before carrying out any improvement.

From all | have been saying, | must resolve question 3 against
the 1st defendant. All the issues canvassed having been resolved B
against him, it follows that his appeal must fail.

Itis for the reasons stated herein that I, like my learned brother
Ejiwunmi JSC, too dismiss this appeal with N10,000.00 costs to the
plaintiff/frespondent.

ONU JsC
Having been privileged to read before now the judgment of
my learned brother Ejiwunmi, JSC just delivered, | agree with him that
the appeal lacks merit and ought therefore to fail.
D | adopt the same as mine and nothing further to add thereto.

UWAIFO JSC

I read in advance the judgment of my learned brother Ejiwunmi
J.S.C. and agree with him that the appeal fails.

The N150,000.00 damages awarded by the court below in favour
of the 1st defendant/appellant against the 2nd defendant for breach of
contract is all that he really deserves. The plaintiff acquired a prior

F equity in the property in question, which the 2nd defendant sold to him
after he (2nd defendant) breached his earlier agreement with the 1st
defendant/appellant. Therefore, when the plaintiff subsequently had a
deed of conveyance executed in his favour with the consent of the
Governor, he acquired a valid legal title to the property.

l, too, dismiss the appeal with N10,000.00 costs in favour of
the plaintiff/frespondent.

G



